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DETAILED ACTION 

Specification 

The disclosure is objected to because of the following informalities: On page 9, second 
paragraph, the brief description of Figures 13-22 should refer to each of the figures separately. 
Appropriate correction is required. 

Claim Objections 

Claim 5 is objected to because of the following informalities: In Claim 5, the period after 
"4" should be deleted. Appropriate correction is required. 

Claim Rejections - 35 USC§ 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 25, 27 and 28 are rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. 

As to Claim 25, the claims are directed to a judicial exception; as such, pursuant to the Interim 
Guidelines on Patent Eligible Subject Matter (MPEP 2106)), the claims must have either physical 
transformation and/or a useful, concrete and tangible result . The claim fails to include transformation 
from one physical state to another. The claim does not appear to be useful, concrete, and a tangible result 
being claimed. Merely generating a customized spectral profile would not appear to be sufficient to 
constitute a tangible result, since the outcome of the generating step has not been used in a disclosed 
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practical application nor made available in such a manner that its usefulness in a disclosed practical 
application can be realized. As such, the subject matter of the claims is not patent eligible. 
"Claims to processes that do nothing more than solve mathematical problems or 
manipulate abstract ideas or concepts are complex to analyze and are addressed herein. 
If the "acts" of a claimed process manipulate only numbers, abstract concepts or ideas, 
or signals representing any of the foregoing, the acts are not being applied to appropriate 
subject matter. Gottschalk v. Benson, 409 U.S. 63, 71 - 72, 175 USPQ 673, 676 
(1972). Thus, a process consisting solely of mathematical operations, i.e., converting one 
set of numbers into another set of numbers, does not manipulate appropriate subject 
matter and thus cannot constitute a statutory process." MPEP 2106.02 

As to Claim 27, the claim is drawn to a computer program per se. A computer program per se 
is abstract instructions. Therefore, a computer program is not a physical thing (product) nor a 
process as they are not "acts" being performed. As such, these claims are not directed to one of 
the statutory categories of invention (See MPEP 2106.01), but are directed to nonstatutory 
functional descriptive material. 

"When nonfunctional descriptive material is recorded on some computer-readable 
medium, in a computer or on an electromagnetic carrier signal, it is not statutory since no 
requisite functionality is present to satisfy the practical application requirement. Merely claiming 
nonfunctional descriptive material, i.e., abstract ideas, stored on a computer-readable medium, in 
a computer, or on an electromagnetic carrier signal, does not make it statutory. See >Diamond 
v.< Diehr, 450 U.S. *>175,< 185-86, 209 USPQ *>!,< 8)" MPEP 2106.01 
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It is noted that to be statutory, instruction (e.g. program) must be embodied in sufficient 
structure to permit the instructions functionality to be realized. In the instant claim, since the 
medium comprises the instructions, it is clear that the medium is not intended to be a structure 
and therefore the claim is directed to instructions per se, and is non-statutory. Further, if the 
claim is amended to recite computer readable medium embodying instructions, the definition of 
computer readable medium is very broad as to encompass non-statutory embodiment as 
disclosed in the specification (see page 22. line 29-30: "..or in any form as long as computer. . . 
can carry out the instructions." 

As to Claim 28, the claim is directed to neither a "process" nor a "machine," but rather 
embraces or overlaps two different statutory classes of invention set forth in 35 U.S.C. 101 
which is drafted so as to set forth the statutory classes of invention in the alternative only. Id. at 
1551. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 28 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. The claim is directed to an optical filter, which is not a physical object but rather a 
set of data instructions, and is indefinite since it does not recite any structure and merely recites 
steps of generating a spectral profile. 
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Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claim 25 is rejected under 35 U.S.C. 102(b) as being anticipated by Ferrante (WO 
01/46617). Ferrante teaches a method for generating a customized spectral profile (see page 9. 
lines 7-9, Claims 1 and 27). 

Allowable Subject Matter 
Claims 1-24, and 26 are allowed. 

As to Claim 1, the prior art of record taken alone or in combination, fails to disclose or 
render obvious optimizing one or more of the optical indices by varying the trial source spectrum 
to generate the customized spectral profile, in combination with the rest of the limitations of the 
claim. 

As to Claim 26, the prior art of record taken alone or in combination, fails to disclose or 
render obvious the customized spectral profile being generated by optimizing one or more 
optical indices by varying a trial source spectrum, and the optical indices being calculated using 
the trial source spectrum, in combination with the rest of the limitations of the claim. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to L. G. Lauchman whose telephone number is (571) 272-2418. 
The examiner's normal work schedule is 8:00am to 4:30pm (EST), Monday through Friday. If 
attempts to reach examiner by the telephone are unsuccessful, the examiner's supervisor Gregory 
J. Toatley, Jr. can be reached on (571) 272-2059, ext. 77. 

The fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

Any inquiry of a general nature or relating to the status of this application should be 
directed to the TC receptionist whose telephone number is (571) 272-1562. 



/L. G. Lauchman/ 

Primary Examiner, Art Unit 2877 
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